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£ ,Mertens v. First National Monetary Corporation

"Next, the complainant claims that the respondents should have closed out
the account after the complainant failed to satisfy margin requirements.
Respondents state that they have complete discretion over the matter and
no duty to liquidate the account.

Respondents, in support of their position, refer to the customer agreement,
which provides that if ‘the equity level falls below the required maintenance
level and such deficiency is not cured to the required restoration level
immediately, all or any portion of the commodities in such accounts portion
of the commodities in such accounts may be sold or off—set in FNMC's
discretion...' C. Ex. 1. Complainant cites this provision for the proposition
that the respondents have no discretion in the matter. The respondents have
discretion to liquidate a position for a failure to meet margin requirements.
This discretion, however, is limited. The respondents are still bound by
their fiduciary duty if discretion is exercised in a declining market to close
the positions. In particular, the respondents, as leverage, dealers should

mitigate losses on behalf of the complainant."®
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Harold Mertens v. First National Monetary Corporation, John Terri & Robert 68
«(77120%77 7wAT77) Rothstein, Comm. Fut. L. Rep (CCH) 22, 520 (March 14, 1985)
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